STATE OF VERMONT

SUPERIOR COURT CIVIL DIVISION
CHITTENDEN UNIT DOCKET NO. 333-4-15 Cncv
Brianne E. Chase, Trustee of the Revocable Living )
Trust of Barbara S. Eastman, )
)
Plaintiff )
)
v. )
)
Town of Underhill, )
)
Defendant )

DEFENDANT’S MOTION TO REQUIRE JOINDER AND/OR TO DISMISS
PURSUANT TO V.R.C.P. 12(b)(7) and 19(a)

NOW COMES Defendant, the Town of Underhill, Vermont (the “Town”), by and
through its attorneys, Murphy Sullivan Kronk, and respectfully submits the following
Motion to Require Joinder and/or Dismiss for failure to Join Indispensable Parties.

Factual Background
1. Plaintiff seeks a Declaratory Judgment as to the scope of its Right of Way over the
Repa Trail in Underhill, Vermont ("ROW?”).
2. The scope of the ROW is a matter of common law.
3. The Town does not own the land over which the trail passes, but rather, like the

Plaintiff, possesses a ROW of its own.

4. The Repa Trail passes over lands owned by third parties who have not been included
in this action.
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Those third parties include David Amold of South Burlington, Vermont, Stanley and
Susan Stenger of Underhill, Vermont, and Carl and Carol Menard of Underhill,
Vermont (the “Abutting Landowners”™).

A person who can be served must be joined as a party if “the person claims an
interest relating to the subject of the action and is so situated that the disposition of
the action in the person's absence may (i) as a practical matter impair or impede the
person's ability to protect that interest or (ii) leave any of the persons already parties
subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations by reason of the person's claimed interest.” V.R.C.P 19(a)(2).

If such a person has not been joined, the Court must order that person be made a
party. Id.

The Abutting Landowners have an interest in the outcome of this proceeding, as any
determination as to the scope of the ROW and subsequent improvement and use of
the Trail as a road will have an impact on the Abutting Landowners.

The Abutting Landowners could bring their own action contending that the proposed
use of the Trail was inconsistent with the scope of Plaintiff’s ROW, leading to
“double, multiple, or otherwise inconsistent obligations.”

Therefore, the Court must determine whether the Abutting Landowners can be
joined, and, if not, whether the case must be dismissed.

As noted above, if the Court determines that these Abutting Landowners cannot be
joined, it must “determine whether in equity and good conscience the action should
proceed among the parties before it, or should be dismissed, the absent person being

thus regarded as indispensable.” V.R.C.P. 19(b).
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12. In making its determination, the Court must consider the following factors: (1) “to
what extent a judgment rendered in the person's absence might be prejudicial to the
person or those already parties”; (2) “the extent to which, by protective provisions in
the judgment, by the shaping of relief, or other measures, the prejudice can be
lessened or avoided”; (3) “whether a judgment rendered in the person's absence will
be adequate”; and (4) “whether the plaintiff will have an adequate remedy if the

action is dismissed for nonjoinder.” Id.

Accordingly, the Court should grant the forgoing Motion to Require Joinder and or
Dismiss.

Dated at Burlington, Vermont this 28" day of December, 2015.

/

Hans G. Huess)y, Esq.

Liam L. Murphy
hhuessy(@mskvt.com
Imurphy@mskvt.com

275 College Street, P.O. Box 4485
Burlington, VT 05406-4485

(802) 861-7000

SULL VAN RONK

Attorneys for Defendant Town of
Underhill
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